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THE RELATIONS BETWEEN THE UNITED STATES AND 

PORTO RICO 

(Past, Present and Future) 

Part I 
1. the inception: an honorable war 

In discussing the relations between the United States and Porto Rico 
it would seem proper to state at the outset that prior to the Spanish- 
American War, which may be regarded as the starting point in these 
relations, they were, so to speak, non-existent, at least in a juridical 
sense. Before the war, Porto Rico was a Spanish province and as such 
had no political personality of its own outside of the Spanish dominion 
and, therefore, it could not as a political entity be regarded as standing 
in any other relation in respect to the United States than as an insep- 
arable part of Spain, between which country and the United States there 
existed the relation of one sovereign country in respect to another 
sovereign country. 

Now, as the Spanish-American War was, in fact and in law, the source, 
origin and beginning of the relations between the United States and 
Porto Rico, it would seem proper and fitting to our purpose to refer, 
although briefly, to the causes which provoked this conflict, especially 
as evidenced by the official papers and diplomatic correspondence lead- 
ing to the war. 

It is to be observed, first, that in the several insurrections which had 
occurred in the Island of Cuba against the dominion of Spain, extending 
over a period of nearly half a century, the United States had been sub- 
jected to great effort and expense in enforcing its neutrality laws, its 
trade and commerce had suffered enormous losses, and its citizens had 
been irritated, annoyed and disturbed in many respects by the state 
of things prevailing there. On the other hand, the exercise of cruel, 
barbarous and uncivilized practices of warfare had shocked the humane 
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sympathies of the American people to such an extent that the destruction 
of the battleship Maine in the harbor of Havana during the night of the 
15th of February, 1898, a catastrophe which cost the lives of 258 sailors 
and marines and two officers, filled the national heart with inexpressible 
horror and the righteous indignation of the American people immediately 
demanded that Congress should act sternly upon the matter. 

On April 11, 1898, President McKinley sent his famous message to 
Congress in which he "vividly recited the state of affairs then obtaining 
in the Island of Cuba, the manner in which the American people were 
affected thereby and the obvious necessity of forcible intervention as a 
duty on the part of the United States "in the cause of humanity and to 
put an end to the barbarities, bloodshed, starvation, and horrible 
miseries" then existing "right at our door." 1 It was not, however, 
until about three o'clock in the morning of April 19, 1898, that after 
prolonged conference, the Senate and the House of Representatives of 
the United States adopted a joint resolution in which it was solemnly 
declared that the people of the Island of Cuba were, and of right ought 
to be, free and independent, and that it was the duty of the United States 
to demand, and the Government of the United States did demand, that 
the Government of Spain at once relinquish its authority and govern- 
ment in the Island of Cuba, and withdraw its land and naval forces from 
Cuba and Cuban waters, the United States thereby disclaiming any dis- 
position or intention to exercise sovereignty, jurisdiction, or control over 
said island, except for the pacification thereof, and asserting its deter- 
mination, when that was accomplished, to leave the government and 
control of the island to its people. The same resolution directed and 
empowered the President of the United States to use the entire land and 
naval forces of the United States, and to call into the actual service of 
the United States the militia of the several States, to such an extent as 
might be necessary to carry these resolutions into effect. 2 

On the next day, April 20, 1898, following the approval of this resolu- 
tion by the President, Mr. Sherman, then Secretary of State, sent to 
Mr. Woodford, American Minister at Madrid, a telegram in which he 
was instructed to communicate the resolution immediately to the 

1 Messages and Documents, 1898, vol. 1. 

2 30 Stat. 738. 
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Government of Spain, with the formal demand of the Government of 
the United States that the Government of Spain at once relinquish its 
authority and government of the island of Cuba and withdraw its land 
and naval forces from Cuba and Cuban waters. In taking this step, the 
United States thereby disclaimed, as the resolution had prompted, any 
disposition or intention to exercise sovereignty, jurisdiction, or control 
over said island, except for the pacification thereof, and asserted that it 
was its determination when that was accomplished to leave the govern- 
ment and control of the island to its people under such free and independ- 
ent government as they might establish. The communication went on 
to say that: 

If by the hour of noon on Saturday next, the 23d day of April, instant, 
there be not communicated to this Government by that of Spain a full 
and satisfactory response to this demand and resolution whereby the 
ends of peace in Cuba shall be assured, the President will proceed with- 
out further notice to use the power and authority enjoined and conferred 
upon him by the said joint resolution to such extent as may be necessary 
to carry the same into effect. 3 

But on the same day, and before this ultimatum could have been 
communicated to the Spanish Government, Senor Polo de Bernab£, 
then Envoy Extraordinary and Minister Plenipotentiary of Spain to 
the United States, requested his passports, 4 evidently in accordance 
with instructions received from his government, for on the succeeding 
day, April 21, 1898, the American Minister at Madrid, Mr. Woodford, 
received the following note from the Spanish Minister for Foreign 
Affairs: 

In compliance with a painful duty, I have the honor to inform your 
excellency that, the President having approved a resolution of both 
Chambers of the United States which, in denying the legitimate sover- 
eignty of Spain and in threatening armed intervention in Cuba, is 
equivalent to an evident declaration of war, the Government of His 
Majesty has ordered its Minister in Washington to withdraw without 
loss of time from the North American territory with all the personnel of 
the legation. By this act the diplomatic relations which previously 
existed between the two countries are broken off, all official communica- 
tion between their respective representatives ceasing, and I hasten to 

3 For. Rel., 1898, 763. 
* Ibid., 765. 
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communicate this to your excellency in order that on your part you 
make such dispositions as seem suitable. 5 

A few days later, that is to say, on April 25, 1898, President McKinley 
sent a message to both Houses of Congress in which he commended this 
note to their special attention, remarking that it would be perceived 
therefrom that "the Government of Spain, having cognizance of the 
joint resolution of the United States Congress, and in view of the things 
which the President is thereby required and authorized to do, responds 
by treating the reasonable demands of this Government as measures of 
hostility, following with that instant and complete severance of relations 
by its action which by the usage of nations accompanies an existent 
state of war between sovereign powers." And after stating the measures 
which he had felt constrained to take in view of the Spanish attitude in 
the matter, he proceeded to recommend the adoption of a joint resolution 
declaring that a state of war existed between the United States of Amer- 
ica and the Kingdom of Spain to the end that the definition of the inter- 
national status of the United States as a belligerent Power might be 
known, and the assertion of all its rights and the maintenance of all its 
duties in the conduct of public war might be assured. 6 

In accordance with his recommendation, on the same date was enacted 
the following act: 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, First. That war be, and the 
same is hereby declared to exist, and that war has existed since the 
twenty-first day of April, anno Domini eighteen hundred and ninety- 
eight, including said day, between the United States of America and the 
Kingdom of Spain. 

Second. That the President of the United States be, and he hereby is, 
directed and empowered to use the entire land and naval forces of the 
United States, and to call into the actual service of the United States, 
the militia of the several States, to such extent as may be necessary to 
carry this Act into effect. 7 

This Act was approved on the same day, with practically no objection 
as to its propriety under the circumstances. 

« For. Rel, 1898, 767. 

6 Messages, 1898. 

7 United States Statutes at Large, 364. 
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From this brief outline of the immediate causes which brought about 
the Spanish-American War, it cannot be said, that that war was a war 
of conquest in any sense of the word; it cannot be said either that it was 
a war of aggression looking to the aggrandizement of the United States 
in pursuance of an imperialistic policy having for its object the subjection 
of non-assimilable territories and peoples; nor was it a war inspired by 
the base purposes of gain and profits. The Spanish-American War, let 
us proclaim it very loudly, was a war of honor; it was a war with no 
precedent in history; it was a war undertaken in the name of humanity, 
in the name of civilization, in the name of decency; and, if we may be 
allowed to express at this juncture a personal opinion, we must say that 
the relations between the United States and Porto Rico could not have 
had a more honorable and auspicious inception. 

2. DEVELOPMENTS OP THE WAR: THE INVASION OF PORTO RICO 

By severing diplomatic relations with the United States and by de- 
claring that she considered the action of this Government as creating a 
state of war between the two countries, Spain had transformed and en- 
larged the question of relinquishing her authority and government in the 
Island of Cuba and withdrawing her land and naval forces from Cuba 
and Cuban waters into a general conflict of arms, the consequence of 
which she could not or did not care to weigh at that time. 

It would seem, however, that the United States did not necessarily 
have to depart from the purpose expressed in the joint resolution of 
Congress and that it might have confined itself to a mere execution, or 
carrying into effect of, that resolution, namely the liberation of Cuba; but 
it is one of the characteristics of wars that the immediate causes which 
bring them about seem to be forgotten and give place to the necessities 
of the moment. Even the plans of the military must usually be altered 
or radically changed according to the new conditions encountered. 
Developments may constantly give the war a new impulse, a new turn, 
a new direction; every day it may become advisable, and even of extreme 
necessity, to undertake vast operations not previously contemplated, 
according to the new phases assumed by the struggle; and this, of course, 
may carry the warring nations so far apart from their original positions, 
that, whether willingly or unwillingly, they are brought to face an en- 
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tirely new situation. Thus things which no one would even dare to hope 
for or to fear become natural developments of the conflict. 

Porto Rico at that time was not in arms against Spain. In fact, aside 
from the general disaffection towards the Spanish methods of govern- 
ment and the earnest desire on the part of the Porto Ricans to throw off 
its oppressive yoke, a desire which was manifested on different occasions, 8 
there were then no immediate causes for intervention in Porto Rico 
upon the grounds which had prompted the action of Congress in demand- 
ing the withdrawal of Spain from Cuba. In the natural sequence of 
events, however, the possession of Porto Rico seemed of very great 
advantage to the military, as it was considered that it would cripple the 
Spanish forces 9 and thereby cause a speedy termination of the conflict. 
On the other hand, "the feeling became widespread throughout the 
United States that the war would fail in its object if Spain were not 
driven from the possession of all her colonies in the West Indies. Even 
those who in the beginning thought that the war was unnecessary, grad- 
ually came round to this point of view. It was quite sure that the ex- 
pulsion of Spain from the western hemisphere would prevent the pro- 
voking of another war of the same character, and this desirable result 
could not be achieved so long as Spanish rule was maintained in any part 
of the West Indies." 10 Apart from these considerations, it would seem 
unnecessary to justify the invasion of Porto Rico upon any other ground 
than as the legitimate exercise of a belligerent right under the law of 
nations. As a matter of fact, Porto Rico was a Spanish possession and 
as such was open to attack, if for no other reason, at least for the purpose 
of carrying the war into the territory of the enemy. 

The invasion of the island was not begun, however, until after it was 
apparent that the results of the war were already decided, and, owing 

8 Infra, p. 894. 

9 "The possession of Porto Rico would be of very great advantage to the military, 
as it would cripple the forces of Spain" — Letter of Maj. Gen. Nelson A. Miles to the 
Sec. of War, May 27, 1898. R. A. Alger, The Spanish-American War, p. 51. "I 
deem the present time most favorable for proceeding immediately to Puerto Rico. 
I consider it of the highest importance that we should take and keep that island, 
which is the gateway to the Spanish possessions on the Western Hemisphere, and it 
is also important that our troops should be landed there as early as possible during 
the month." Gen. Miles to Sec. of War, ibid., p. 300. 

10 Hall, Porto Rico, p. 69. 
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perhaps in part to this circumstance, the campaign in Porto Rico lasted 
only a brief period of a little over two weeks, that is to say, from the day 
of the first successful landing of the American forces under Major Gen- 
eral Nelson A. Miles, at the harbor of Guanica, fifteen miles, west of 
Ponce, on July 25, 1898, to the suspension of hostilities between the 
United States and Spain, after the signing of the protocol at Washington 
on August 12 of the same year. 

It cannot be said with any degree of certainty how much resistance 
the Spaniards would have offered to the invading Americans had hostil- 
ities continued. The preparations made by the Spaniards indicated 
that it probably would have been more strenuous as the United States 
forces approached San Juan, the capital of the island, which evidently 
was the goal of the American commanders. But all this is rather prob- 
lematical and a matter of mere conjecture. The fact is that, according 
to Mr. Alger's observations, the campaign "consisted of six skirmishes," 
with a total loss by the American forces of "four killed and forty 
wounded, of which latter four were officers. At no place in Porto Rico 
were the Spaniards encountered in large numbers, nor did they offer 
much resistance when met. This was in part due to the clever tactics 
adopted by the individual American commanders at each of the engage- 
ments, and in part due to the general plan of campaign, for which Gen- 
eral Miles should receive full credit. The campaign in Porto Rico had 
been well conceived and skillfully executed." n The fact must not be 
overlooked, however, that the Porto Ricans themselves are entitled to 
receive their full share of credit for the general outcome of this campaign. 
As a factor to be reckoned with in any attempt to invade the island, it 
can not be denied that the attitude of the native population of Porto 
Rico had an important effect in determining the rapid success of this 
campaign, which undoubtedly had, in its turn, a most pronounced in- 
fluence towards peace. It would seem, therefore, pertinent and fair to 
state here, as briefly as possible, how the native population of the island 
received the American forces upon their landing in Porto Rico. 

11 Alger, supra, pp. 316-317. 
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3. RECEPTION ACCORDED TO THE AMERICAN FORCES BY THE PORTO 
RICANS: ITS JUSTIFICATION 

"Whatever may have been the attitude and feelings of the Spanish 
officials and the Spanish troops," says Mr. Hall, "there can be no doubt 
that the Porto Ricans themselves welcomed most enthusiastically the 
advent of the Americans and the dawn of a new era. The joy manifested 
at the sight of invaders in a conquered country was most extraordinary, 
and we can affirm with truth that it had no parallel in history." General 
Miles himself, writing to the Secretary of War from Ponce, under date 
of July 30, after stating some of the reasons why he decided to take the 
harbors of Guanica and Ponce, said: 

We have now landed in a perfectly healthy country, well settled, and 
where, if necessary, a large amount .of beef can be obtained and also 
transportation, and under the circumstances, in my mind, much more 
suitable and more important, in a strategic way, than the other point; 
besides ample time will be furnished here for thoroughly organizing the 
expedition before the march, and for creating a favorable impression upon 
the people. Every precaution has been taken to notify transports com- 
ing to proceed to this point, a large number of which have arrived. 

Marching across the country, rather than under the guns of the fleet, 
will have in every way a desirable effect upon the inhabitants of this 
country. At least four-fifths of the people hail with great joy the arrival 
of the United States troops, and requests for our national flag to place 
over public buildings come in from every direction. 12 

"Everywhere," continues Mr. Hall, 13 "the people of Porto Rico 
rushed forward to welcome the invaders, and showered them with 
hospitable attentions. * * * Food, cigars, and wines were pressed 
upon the soldiers * * * and the whole country blossomed with 
star spangled banners. It was one of the most unlooked for and surpris- 
ing things of this most surprising war, as a writer in the National Trib- 
une of Washington observes. Guanica was the first town taken by our 
soldiers. The enthusiasm was unbounded, and numbers of citizens 
called to pay their respects to the leading officers." According to the 
same writer, who is rather profuse in his descriptions, the mayor, or 
alcalde, of this town issued a proclamation to the people in which he 

12 Gen. Miles to the Sec. of Wax, Alger, supra, 306-307. 

13 Supra, p. 105. 
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said, among other things rather florid and appropriate to the occa- 
sion: 

The starry banner has floated gayly in the valleys of Guanica, the 
most beautiful port of this downtrodden land. * * * It is the en- 
sign of grandeur and the guarantee of order, morality and justice. Let 
us join together to strengthen, to support and to further a great work. 
Let us clasp to our bosoms the great treasure which is generously offered 
to us while saluting with all our hearts the name of the great Washing- 
ton. 

At Yauco, which was the second town taken, the mayor issued a 
proclamation much similar to the preceding one and the people gave 
even greater signs of friendliness towards the soldiers. 

At the city of Ponce, which was formally given over to the Americans 
on July 29th, without the firing of a single shot, the rejoicing of the popu- 
lace seemed to have no limits, and when General Miles entered the city 
he was welcomed by the mayor and cheered to the echo by the citizens 
and serenaded by a band of music, the people applauding with signs of 
approval the "Star Spangled Banner" and other patriotic and popular 
American songs and airs. 

At Juana Diaz, Arroyo, Guayama, and every other town surrendered 
or abandoned by the Spaniards, the natives took very quickly and kindly 
to the American occupation and welcomed the soldiers with open arms. 
There are examples of more substantial cordiality on the part of the 
people towards the Americans. It will suffice however to quote from a 
message sent to the War Department by the Commanding General under 
date of July 31st, the first one received from Ponce, in which, reiterating 
what he had written on the previous day with regard to the reception 
accorded to the Americans by the people, he said: 

Volunteers are surrendering themselves with arms and ammunition; 
four-fifths of the people are overjoyed at the arrival of the army. Two 
thousand from one place have volunteered to serve with it. They are 
bringing in transportation, beef, cattle and other needed supplies. The 
Custom House has already yielded $14,000. As soon as all the troops 
are disembarked they will be in readiness to move. Please send any 
national colors that can be spared, to be given to the different munic- 
ipalities. 

On the whole it may be said that the practical non-resistance of the 
Spaniards, on the one hand, and the friendliness of the native popula- 
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tion, on the other, made this campaign an almost uninterrupted trium- 
phal march of the American forces across the island. 14 

Some misinformed or ill-intentioned writers, ignorant of Porto Rican 
history, patriotism and character, have endeavored to ridicule or to 
make this spontaneous reception appear as an abject and slavish sub- 
mission to a new master. But that statement, if nothing more, is a 
grievous injustice. Porto Ricans, in the first place are neither cowards 
nor hypocrites. Their unfeigned friendliness and cordiality towards 
the Americans was sincere. They did not lack the virility and courage 
to repel the invasion to the full extent of their strength and power, and 
there is no doubt that had they not considered Americans as friends and 
liberators, history would have been written differently. They received 
the American forces, not as the representatives of a conquering and en- 
slaving nation, but as the heralds of liberty, progress and good govern- 

14 The following extracts are taken from an article which appears in Public Opin- 
ion, August 11, 1898, reviewing the comments made by the press of the United 
States at large on the reception accorded to the American troops in Porto Rico: 

Chicago News: "The Porto Ricans * * * receive our soldiers with every 
exhibition of joy; they are ready to volunteer under American officers; they do not 
object to such rules as Gen. Miles proposes for them during hostilities; and they are 
ready with the best they have to feed and entertain any one who wears the uniform 
of the United States." 

New Orleans (La.) Picayune: "It is worthy of notice that the people of the towns 
in Porto Rico, which have so far been occupied by the United States forces, have 
expressed much gratification at the fact." 

Providence (R. I.) Journal: "The people of Porto Rico are very glad to see us, or 
else they are making the best of what they consider a bad matter. Surely we could 
not ask for a more kindly or effusive greeting. Our soldiers have been bombarded 
with bananas and cigars instead of bullets and shells and four-fifths of the population 
are supposed to be genuinely pleased that the sovereignty of Spain is gone forever. 
There never was a more peaceful progress than the triumphal advance of Gen. 
Miles' men. The cities threw open their gates to him and hail him as their deliverer 
from Spanish oppression. In this they show their good sense." 

Minneapolis (Minn.) Journal: "The people * * * are the kind of people the 
Americans like. We come bringing them liberty and they welcome us with a recep- 
tion instead of a battle. There is something inspiring in the idea that our army is 
welcomed * * * in its true mission — that of liberation of the people. * * * 
Where they are not restrained by Spanish garrisons they will welcome us not as for- 
eigners, but as fellow-Americans." 

Brooklyn Times: "The principal duty of the United States troops now under the 
command of Gen. Miles in Porto Rico appears to be the distribution of American 
flags, the acceptance of hospitalities and a seemingly hopeless search for the enemy." 
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ment; as the armies of a nation which, over a century and a quarter 
earlier, had proclaimed to the world in a most solemn and dignified 
manner the fundamental and inalienable rights of all men and peoples 
to life, liberty and the pursuit of happiness, they received them now as 
the representatives of the nation which had gone to war in defense of 
humanity, civilization and decency; of the nation that had come there 
to expel Spain from her last stronghold in this hemisphere in the inter- 
est of peace, honor and liberty; or as the proclamation, issued to the 
people of the island under the signature of General Miles, had put it: 

In the prosecution of the war against the Kingdom of Spain by the 
people of the United States, in the cause of liberty, justice and humanity, 
its military forces have come to occupy the island of Porto Rico. They 
come bearing the banners of freedom, inspired by noble purposes, to 
seek the enemies of our government and of yours, and to destroy or 
capture all in armed resistance. 

They bring you the fostering arms of a free people, whose greatest 
power is justice and humanity to all living within their fold. Hence 
they release you from your former political relations, and it is hoped this 
will be followed by the cheerful acceptance of the government of the 
United States. 

The chief object of the American military forces will be to overthrow 
the armed authority of Spain and give the people of your beautiful 
island the largest measure of liberty consistent with this military occupa- 
tion. 

They have not come to make war on the people of the country, who 
for centuries have been oppressed; but, on the contrary, to bring pro- 
tection, not only to yourselves, but to your property, promote your 
prosperity and bestow the immunities and blessings of our enlighten- 
ment and liberal institutions and government. It is not their purpose 
to interfere with the existing laws and customs, which are wholesome and 
beneficial to the people, so long as they conform to the rules of the mili- 
tary administration, order and justice. This is not a war of devastation 
and dissolution, but one to give all within the control of the military and 
naval forces the advantages and blessings of enlightened civilization. 15 

The position of the native population of Porto Rico may, perhaps, be 
better understood if we bear in mind that, although Spain had never 
given as much attention to Porto Rico as she had to her other posses- 
sions, and therefore the government, while practically of the same char- 

16 Annual Report of the Maj. Gen. Commanding the Army, Nelson A. Miles, 
Nov. S, 1898, Messages, 1898-1899, pp. 31-32. 
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acter, had not been so intolerable as in Cuba and the Philippines, there 
had been for a long time many causes of resentment and disaffection 
towards the Spanish monarchy in the colony. It would be indeed more 
tedious and tiresome than of any practical consequence at this day to re- 
count one by one, as in a formal indictment against Spain, the varying 
forms which her pitiful colonial policy and despotism assumed at differ- 
ent times in the history of Porto Rico. Suffice it to say for our present 
purpose that these causes of disaffection and resentment found natural 
expression in a large number of revolutions aimed at the overthrowing 
of Spanish misrule in the island. Time and again the islanders rose in 
arms against Spain, but always without success. The reason of this is 
to be found in the almost insurmountable difficulties encountered in a 
small and overpopulated island, where the peculiar topography and 
general conditions of the country naturally made the waging of a success- 
ful war against an over-vigilant master a thing almost entirely out of all 
human possibility. As early as 1820, long before Cuba had made any 
attempt to throw off the Spanish yoke, the Porto Ricans made an effort 
to obtain their independence. This they did by engaging in a sort of 
war much similar to that carried on by the Cubans in succeeding years. 
The Spanish supremacy however prevailed, as it also did on several 
other occasions in which the Porto Ricans rebelled. The most important 
of these rebellions occurred in 1868, the year of the great Cuban uprising 
known in Cuban history as the "Great War." After a short time of 
severe fighting, the Spanish overpowered them again, and the leader of 
the rebels, Dr. Ram6n Betances, and other prominent Porto Rican 
patriots, were captured and sentenced to be shot, November 4, 1868. 
But on the very day preceding that date, news reached Porto Rico of 
the fall of Queen Isabella, and in consequence they were released. Since 
that time Porto Rico had not been in arms against Spain. On many oc- 
casions, however, the Spaniards claimed the existence of political conspir- 
acies and plots intended to undermine the authority of Spain in the island. 
These plots and conspiracies, as a general rule, were nothing else than an 
easy means employed by them to assert their supremacy over the natives, 
as the Spanish officials were only too willing and too ready to lend them- 
selves to these conspiracies in order to give vent to their hatred of and 
cruelty on the defenseless Porto Ricans, who had no other alternative 
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to this oppression than to march stoically to self-destruction in another 
hopeless dash for freedom. Even as late as the beginning of the Spanish- 
American War, and before any attack upon Porto Rico by the Americans, 
the Captain General and governor of the island, Macias, discovered a 
conspiracy the purpose of which was to set on foot an insurrection. The 
leaders of this conspiracy, Eduardo Baselga and Damian Castillo, both 
Porto Ricans, were shot a few hours after their arrest. 

On the other hand, the feeling that the United States forces came as 
liberators was in a sense confirmed by General Miles' proclamation, and 
although undoubtedly there were many who saw in this proclamation 
nothing else than one of those permissible ruses of war which the mili- 
tary commanders usually have recourse to, issued with the deliberate 
purpose of winning the good will and support of the native population, 
yet as this was not a war of conquest or of territorial aggrandizement, 
but a war undertaken in the name of right, humanity and civilization, 
they saw no reason why the people should not trust and welcome the 
Americans as liberators and friends. For any candid observer, unprej- 
udiced and willing to do justice, the arrival of the American forces with 
such promises and under such auspices must have meant more, much 
more to the Porto Rican people than a mere change of sovereignty, or 
the passing as a piece of property from the hands of one master to 
those of another. As said by the editor of La Nueva Era, of Ponce, in a 
leading editorial just a few days after the landing of the Americans in 
Ponce: 

It is an undeniable fact that wherever the American forces have landed 
they have been welcomed by the people as liberators amid the greatest 
enthusiasm. 

A new era has dawned for this country and is the advent of happier 
times. 

The spectre of suspicion with which we were menaced has disappeared 
forever. We are now sure that the air we breathe is ours and we can 
breathe it to our fill. 

The labor accomplished by the people of the United States in taking 
this island, and we say accomplished, as nothing can oppose their arms, 
is truly a labor of humanity and redemption, and will be one of the 
greatest glories of the Great Republic. 

Let us render thanks to the Almighty for the blessing, and let us be 
well assured that Porto Rico has before it a future of unlimited progress 
and well-being. 
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4. SPANISH OVERTURES FOR PEACE: THE PROTOCOL OF WASHINGTON 

On the day following the landing of the American forces at Guanica, 
that is to say, on the 26th of July, 1898, M. Jules Cambon, the French 
Ambassador at Washington, who, with the assent of his Government was 
in charge of Spanish interests in the United States during the war, pre- 
sented a communication of the Duke of Alomod6var del Rio, inviting 
the United States to indicate the terms upon which it would be willing 
to make peace. 16 In a note dated July 30, 1898, Mr. Day answered this 
communication saying, inter alia, that the terms which would be ac- 
cepted by the President, subject to the approval of the Senate of the 
United States thereafter, would be in part the following: 

Second. The President, desirous of exhibiting signal generosity, will 
not now put forth any demand for pecuniary indemnity. Nevertheless, he 
cannot be insensible to the losses and expenses of the United States inci- 
dent to the war, or to the claims of our citizens for injuries to their persons 
and property during the late insurrection in Cuba. He must therefore 
require the cession to the United States, and the evacuation by Spain of 
the Island of Porto Rico and other islands now under the sovereignty of 
Spain in the West Indies. * * * 17 

In seeking to find the fundamental reasons for this demand for the 
cession of Porto Rico, we might launch into other questions which touch 
perhaps upon general policies affecting the very existence of the nation, 
and thus quite depart from the main purposes which moved us to write 
this article. It is a fact, however, that this demand was looked upon by 
the great majority of the American people, not only as a natural develop- 
ment of the war, and as a legitimate compensation for the great losses 
and expenses of the United States incident to the war, but also as the 
result of the irresistible demand of the people for the total expulsion of 
Spain from this Continent, since with the liberation of Cuba the rule of 
the Spaniards in Porto Rico would have become absurd and dangerous. 
It would have become a continual source of disturbance which would 
have constantly menaced the peace between the United States and Spain, 
for it was hardly to be expected that she would reform and implant a 
really decent system of government in the island. Furthermore, as we 

16 Foreign Relations, 1898, p. 819. 

17 Ibid., p. 821. 
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have already seen, the people of Porto Rico had welcomed the American 
flag with undoubted signs of rejoicing. They were dissatisfied, they were 
disgusted, they wanted to get rid of Spain at any cost. The good 
American people considered that by the fortunes of war a great respon- 
sibility had developed on this great nation. They reasoned that Porto 
Rico must be liberated forever from Spain, perhaps with the not un- 
founded expectation that Porto Ricans would welcome American rule 
in the island with the same alacrity and with the same enthusiasm that 
they were then welcoming the American forces of liberation; but in 
reality, and let us acknowledge this honestly and frankly, with no def- 
inite notion as to the ultimate disposition to be made of the island or 
the relations that it should bear in the future to the nation. 

The Spanish reply to the demand of the President was in part as 
follows: 

The United States require, as an indemnity for or an equivalent to the 
sacrifices they have borne during this short war, the cession of Porto Rico 
and of the other islands now under the sovereignty of Spain in the West 
Indies. * * * 

This demand strips us of the very last memory of a glorious past, and 
expels us at once from the prosperous Island of Porto Rico and from the 
Western Hemisphere, which became peopled and civilized through the 
proud deeds of our ancestors. It might, perhaps, have been possible to 
compensate by some other cession for the injuries sustained by the 
United States. However, the inflexibility of the demand obliges us to 
cede, and we shall cede, the Island of Porto Rico and the other islands 
belonging to the crown of Spain in the West Indies. * * * is 

Owing to the fact that Spain apparently had sought to introduce 
inadmissible reservations in regard to certain demands of the United 
States respecting the Philippine Islands, and conceiving that discussion 
on this point could neither be practical nor profitable, the President 
directed that in order to avoid misunderstanding, the matter should be 
forthwith closed by proposing the embodiment in a formal protocol of 
the terms upon which the negotiations for peace were to be undertaken. 19 
In compliance with the President's direction, the Secretary of State 
presented as a virtual ultimatum a draft of a protocol embodying the 
precise terms first suggested by the note of July 30. 

13 Foreign Relations, 1898, pp. 822-823. 
""Messages and Papers, 1898-99, p. 20. 
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To this the Spanish Government answered by empowering the French 
Ambassador to sign the said protocol without other formality and with- 
out delay. 20 Accordingly, on the afternoon of August 12, 1898, M. 
Cambon, as the plenipotentiary of Spain, and William R. Day, then 
the Secretary of State, as the plenipotentiary of the United States, 
signed a protocol, the material parts of which directly referring to 
Porto Rico provided: 

Article II 

Spain will cede to the United States the Island of Porto Rico and 
other islands now under Spanish sovereignty in the West Indies. * * * 

Article IV 

Spain will immediately evacuate, * * * Porto Rico and other 
islands, now under Spanish sovereignty in the West Indies; and to this 
en( j * * * eac jj government will, within ten days after the signing 
of this protocol, appoint * * * commissioners, who shall, within 
thirty days after the signing of this protocol, meet at San Juan, in Porto 
Rico, for the purpose of arranging and carrying out the details of the 
aforesaid evacuation of Porto Rico and other islands now under Spanish 
sovereignty in the West Indies. 

Article VI 

Upon the conclusion and signing of this protocol, hostilities between 
the two countries shall be suspended, and notice to that effect shall be 
given as soon as possible by each government to the commanders of its 
military and naval forces. 21 

This protocol also stipulated (Article V) that the United States and 
Spain would each appoint not more than five commissioners to treat of 
peace, and that these commissioners so appointed were to meet at Paris 
not later than October 1, 1898, and proceed to the negotiation and con- 
clusion of a treaty of peace, which treaty should be subject to ratifica- 
tion according to the respective constitutional forms of the two countries. 

On the same day in which the protocol was concluded the President 
issued a proclamation 22 suspending hostilities on the part of the United 
States, and the necessary orders to that end were at once given by tele- 
graph. The message addressed to General Miles was as follows: 

20 Foreign Relations, 1898, pp. 827-828. 
"I Ibid., 828-830. 
22 Ibid.. 830. 
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Major-General Miles, Ponce, Porto Rico: 

The President directs that all military operations against the enemy 
be suspended. Peace negotiations are nearing completion, a protocol 
having just been signed by representatives of the two countries. You 
will inform the commander of the Spanish forces in Porto Rico of these 
instructions. Further orders will follow. Acknowledge receipt. 

By Order Secretary of War, 
H. C. Corbin, Adjutant-General. 23 

Although the American forces were at this time in practical control of 
the island, it is impossible to say whether or not the remaining part of 
the campaign in Porto Rico would have been the most difficult for the 
Americans or the most desperate for the Spaniards; but however that 
may be, the fact is that military operations in the island had come to a 
complete and definite end, and thereby the sacrifice of many valuable 
lives had been prevented. 

On the whole it may be said that the United States had won an honor- 
able victory over the Spaniards, and that in view of subsequent develop- 
ments, so far as Porto Rico was concerned, the war was practically over. 

5. THE SPANISH EVACUATION: ATTITUDE OF THE PEOPLE 

Soon after the conclusion of the Protocol of Washington, the Govern- 
ments of the United States and Spain appointed their respective com- 
missioners to arrange and superintend the details of the immediate 
evacuation of Porto Rico and other adjacent islands then under Spanish 
sovereignty in the West Indies, 24 according to the stipulations of the 
protocol. The said commissioners met at San Juan a few days after their 
respective appointment, and they applied themselves so diligently to 
the task committed to them, that by the 18th of October of the same 
year the evacuation of the island was complete. 

We do not deem it necessary for our present purpose to go into the 
details of this extraordinary event in the history of Porto Rico, which 
signals the moment in which the supreme military rule of Spain, de- 

23 Hall, supra, 102. 

24 The military commission to superintend the evacuation of Porto Rico was com- 
posed of the following members: Maj. Gen. John R. Brooke, Rear-Admiral Winfield 
S. Schley and Brig. Gen. William W. Gordon, for the United States; Gen. of Division 
(D. Ricardo) Ortega y Diaz, Naval Captain of the First Class (D. Eugenio) Vallar- 
ino y Carrasco, and Auditor of Division (D. Jos6) Sanchez del Aguila y Le6n, for 
Spain. For. Rel., 806; Spanish Red Book, No. 117, p. 149. 
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feated and ousted, gave place to the successful and victorious military 
authority of the United States over the island. We wish to state, how- 
ever, that on that occasion, as on many others previously and afterwards, 
the native population of the island showed their earnest and sincere 
desire to cooperate with the Americans to make the work in hand an 
honorable and creditable success. Owing to this earnest and sincere 
desire and to the inherent law-abiding quality of the people, there was 
not the slightest disturbance, and order prevailed throughout the island 
during this very dangerous period. While the native population had 
many and just causes of resentment against the Spaniards, by their 
moderation and generosity, they even encouraged the very bitterest of 
their ancient enemies, the so-called " voluntaries, " Spanish civilians 
practically armed against the Porto Ricans under pretense of being a 
national militia for the protection of the integrity of the territory, to 
remain in the island and return to their customary occupations, and 
thereby facilitate the completion of the peaceful though hostile military 
occupation of the island by the American forces. The evacuation itself 
may be called a transition period during which, from a mere invasion 
and partial occupation of certain districts, the American forces gradually 
came into full military possession of the island. 25 

6. THE AMERICAN MILITARY OCCUPATION FOLLOWING THE RETIREMENT 
OF THE SPANISH FORCES 

As soon as the Spanish evacuation was complete, that is to say, on 
the 18th of October, 1898, the military control of Porto Rico and its 

25 "War law distinguishes between the invasion and the occupation of a hostile 
territory. * * * Invasion ripens into occupation when the national troops have 
been completely ousted from the invaded territory and the enemy has acquired con- 
trol over it." Spaight, Rights of War on Land, 321. "The state of invasion corre- 
sponds to the period of resistance. * * * It ends and gives place to occupation 
when the defending troops, in despair of maintaining their lives, retreat and go off." 
Pillet, 238, quoted by Spaight, op. cit. 

Although the occupation of the island began as soon as there was any part of it 
placed under the authority of the hostile army of invasion, the term would apply 
only to that part of the island where such authority was actually established prior 
to the final evacuation of the Spanish forces. See Article 42 of VI Hague Convention. 
In the Report of the Military Governor of Porto Rico on Civil Affairs, House Doc, 
Vol. 14, p. 16, are given the dates upon which the American forces occupied the prin- 
cipal ports of the island. 
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adjacent islands and keys passed from Spain to the United States. At 
noon on that same day the Spanish flag was lowered by Gen. Ortega, 
Chairman of the Spanish Commissioners, who had been left by Lieut. 
Gen. D. Manuel Macias, the last of the Spanish Governors-General of 
Porto Rico, to discharge this duty, and after this perfunctory ceremony 
was performed the American flag was raised over the island. 

The authority of the United States as military occupant of Porto 
Rico was now complete. This authority, however, was not derived from 
any right of sovereignty appertaining to it after the Spanish troops 
evacuated the island. It is true that at one period of history the mili- 
tary occupant acquired full rights of sovereignty upon the assumption 
that the legal sovereign having vacated the land it became res nullius 
and by the mere fact of his taking military possession of it sovereignty 
itself was in some way transferred to him. But this theory has given 
way to the modern doctrine that military occupation leaves intact the 
sovereignty of the original owner, and the occupant acquires it only at 
the end of the war when the territory is acquired by him either under the 
treaty of peace, or by virtue of the complete extinction of the other 
belligerent. 26 In this case the United States had gained complete mili- 
tary control over the island partly by actual hostile operations and 
partly by the stipulations of a truce of war looking to a treaty of peace. 
Although practically at peace, until this treaty was duly concluded 
according to its own stipulations, there existed a state of war in the 
island and the relations between the United States and Porto Rico were 
of a purely military character. While, as a matter of fact, the King of 
Spain did not possess any effective muniment of power and the cession 
of Porto Rico was a foregone conclusion according to the terms of the 
Protocol of Washington, yet so long as this cession was not perfected, 
Porto Rico remained, at least technically, under the sovereignty of 

26 Hall, 6th ed., 458 ff.; Taylor, Sec. 568; Spaight, p. 321; Lawrence, 4th ed., 
Sec. 176; Oppenheim, p. 95. "But now that the distinction between conquest and 
military occupation is firmly drawn, the source of an invader's authority cannot be 
looked for in a transfer of that of the territorial sovereign. It is a new authority 
based on the necessities of war and on the duty which the invader owes to the pop- 
ulation of the occupied district. II Westlake, 95-96. "The sovereignty over a 
territory and its population is not transferred till the end of the war, when it may 
pass by cession in the treaty of peace." Westlake, op. cit.; Spaight, p. 322. 
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Spain. It is true that the United States flag waved over the island, but 
the national character of the soil and inhabitants were still Spanish. In 
legal contemplation Porto Rico continued to be a Spanish province and 
as such its status was that of a foreign country. The United States were 
there merely as a belligerent in military control. As regards the Porto 
Ricans, they still were to be considered as Spaniards and their status 
was that of foreigners, technically enemies, since in law they were to be 
considered as still subjects of the Crown of Spain. As inhabitants of 
occupied territory they owed to the United States nothing more than a 
sort of compulsory submission and obedience, born of military necessity 
and sometimes erroneously called temporary allegiance, which endures 
as long as the military period of occupation lasts. 27 

It is to be noted that, having disposed and ousted the Government of 
Spain, the United States was now under obligation, imposed upon it by 
international law, to assume the government of the island and to do all 
in its power to restore and safeguard public safety and social order and 
afford all possible protection to persons and property in the territory 
under its military control. 28 

27 De Lima v. Bidwell, 182 U. S., 1; Dooley v. United States, 182 U. S., 222. "Bellig- 
erent or military occupation should also be distinguished from conquest. The rights 
of a military occupant, however absolute, are in no wise those of a sovereign. They 
are merely provisional and are based upon military necessity. The occupant may 
not exact an oath of allegiance and his. status is not even that of a temporary or 
substituted sovereign. The theory of the ' temporary allegiance of the inhabitants ' 
as laid down by some authorities (e. g. by Birkhimer, in Military Government and 
Martial Law, 2d ed., 1904) and our courts, is, therefore, erroneous." Hershey, Essen- 
tials of International Law, 408 note. See in this connection Shanks v. Dupont, 
3 Peters, 246. 

"The usage of the world is, if a nation be not entirely subdued, to consider the 
holding of conquered territory as a mere military occupation, until its fate shall be 
determined at the treaty of. peace." Am. Ins. Co. v. Canter, 1 Pet., 511. 

28 Article XLIII of the Hague convention respecting the laws and customs of war 
on land provides that "The authority of the legitimate power having in fact passed 
into the hands of the occupant, the latter shall take all the measures in his power to 
restore, and ensure, as far as possible, public order and safety, while respecting, un- 
less absolutely prevented, the laws in force in the country." Scott, The Hague Con- 
ventions and Declarations of 1899 and 1907, p. 123. 

As the military occupant by the mere act of the occupation "prevents the legiti- 
mate sovereign from exercising his authority and claims obedience for himself from 
the inhabitants, he has to administer the country not only in the interest of his own 
military advantage, but also, so far as possible at any rate, for the public benefit of 
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We may presume that in the discharge of this obligation, the Presi- 
dent, as the constitutional commander-in-chief of the military forces of 
the United States, was supreme over all existing laws, except as controlled 
by the rules of international law. In the exercise of his authority, accord- 
ing to these rules, he was to respect the local laws in so far as they did 
not conflict with military necessity, since it is a principle that the occupa- 
tion of a territory by the enemy does not carry with it a suspension of the 
political or private laws of the occupied district, and that the civil and pe- 
nal laws, on the contrary, are preserved in force, unless they are expressly 
and specially abrogated or annulled on account of the necessities of war. 29 

It was not so, however, in respect to the provisions of the United 
States Constitution, which cannot extend and do not extend to any 
foreign country. As has already been indicated, although the American 
flag had been raised over the island, Porto Rico did not become Amer- 
ican merely by virtue of this fact, but remained, on the contrary, a 
foreign country. It is evident, then, that, if the provisions of the Con- 
stitution do not extend beyond the territorial boundaries of the United 
States, they could not and they did not extend ex projrio vigore to Porto 
Rico. The President, therefore, was at liberty to act as he saw fit in 
accordance with the dictates of his own judgment as to the best methods 
of enforcing the authority of the United States in the territory under his 
military control, or as to the most appropriate manner of effecting the 
local administration of civil affairs, or, finally, as to the best expedients 
to be resorted to in order to meet the peculiar conditions which might be 
encountered in the island. As the highest representative of this country's 
authority, we may presume also that he was, nevertheless, not altogether 
exempt from all restrictions, and that, so far as practicable, he was con- 
trolled in his action by the fundamental principles of American govern- 
ment, which, although not in force in Porto Rico, he was to regard as a 
guiding light in the exercise of his extraordinary powers. 30 

the inhabitants. Thus the present international law not only gives certain rights to 
an occupant, but also imposes certain duties upon him." II Oppenheim, 206. See 
in this connection Cross et al. v. Harrison, 16 How., 164; Fleming et al. v. Page, 9 
How., 603; New Orleans v. Steamship Co., 20 Wall, 387; Dooley v. United States, 
182 U. S., 222. 

29 Halleck, Vol. 2, p. 444; Spaight, op. cit.; Westlake, p. 96, note 1. 

30 "The right of one belligerent to occupy and govern the territory of the enemy 



904 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

As the representative of the President, the military governor of Porto 
Rico 31 had absolute and complete control, not only over the army, but 
also over the civil population of the island, and whatever orders he saw 
fit to issue had the force of law. In the exercise of his powers, he was, so 
to speak, in the shoes of the President, and, except as controlled by orders 
emanating from him, his will was supreme over all existing laws in 
practically the same manner as the President's would be. 32 The civil 
population, as above suggested, was to submit to the orders issued by 
the governor, in fulfillment of their duty of quiescence, a position which 
has been compared with that of prisoners of war on parole or of persons 
who are let free under implied recognizances for their good behavior. In 
case of disobedience or misbehavior, their property might be escheated, 

while in its military possession, is one of the incidents of war, and flows directly from 
the right to conquer. We, therefore, do not look to the Constitution or political 
institutions of the conqueror for authority to establish a government for the territory 
of the enemy in his possession, during its military occupation, nor for the rules by 
which the powers of such government are regulated and limited. Such authority 
and such rules are derived directly from the laws of war, as established by the usage 
of the world, and confirmed by the writings of publicists and decisions of the courts, 
in fine, from the law of the nations. Halleck, op. cit.; quoted, apparently with ap- 
proval, by Mr. Justice Brown in delivering the opinion of the court in the case of 
Dooley v. United States, 182 TJ. S., 222, at bottom of p. 230. 

81 Very shortly after the signing of the peace protocol, General Miles, who, at the 
time, commanded the United States forces, withdrew from the island, relinquishing 
personal command to General Brooke. 

After General Miles' departure, by assignment of the President, the command of 
the troops devolved upon Gen. John R. Brooke, U. S. Army, and when the Spanish 
evacuation was complete and the military control of the whole island passed from 
Spain to the United States, October 18, 1898, General Brooke, by virtue of such 
assignment, became the first military governor of Porto Rico during this second 
period of American military activities in the island, which is properly designated as 
the military occupation of Porto Rico by the United States forces. On December 9, 
1898, Gen. Brooke was recalled to the United States, and in pursuance of the orders 
of the War Department, Maj. Gen. Guy V. Henry, U. S. V., became commander of 
the Department of Porto Rico. On May 9, 1899, Maj. Gen. Henry was relieved upon 
his own request, and Brig. Gen. George W. Davis, U. S. V., by the direction of the 
President, assumed command of the department and the office of military governor. 
House Doc. Vol. 14, p. 17. 

32 So far as the military government of the occupied territory was concerned, the 
only directions and instructions given by the President are contained in General 
Orders 101, series of 1898, which embodied in substance all the prescriptions of 
duties, powers and responsibilities devolving upon the military governors of Porto 
Rico during this period of military occupation of the island. 
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fines might be imposed upon them, they might be imprisoned, or, in 
extreme cases, they might be put to death, as the necessities of the case 
should demand. 33 

In conclusion, it may be said that in a legal sense the relations be- 
tween the United States and Porto Rico during this incipient period 
were merely those subsisting between a military occupant and the occu- 
pied territory still belonging to the enemy. There were, however, cer- 
tain facts to be taken into consideration as determining the respective 
attitude of each party with regard to the other. While the United 
States was assuming the role of conqueror of the island by sheer force of 
arms, the native population, the Porto Paeans, far from being considered 
as enemies deserving a strict military rule, were called in as friendly 
cooperators in the work of restoring the government of the island to 
normal conditions in reference to matters pertaining to the administra- 
tion of local civil affairs. 

As the relations between citizens continued, of course, to be governed, 
as far as practicable, by the municipal laws in force, these, of necessity, 
were left substantially as before with only such alterations or modifica- 
tions as the military authority, from time to time, saw fit to introduce. 
These alterations and changes, intended as they were to meet the new 
conditions which had developed in the island, were ordered in many 
instances only after detailed consultation with prominent Porto Ricans, 
whose learning and experience were highly appreciated by all the mili- 
tary governors of Porto Rico, who endeared themselves to the Porto 
Rican people, not so much for their efficiency in the delicate discharge 
of their functions, which is entitled to just and due commendation, as 
may be gathered from the Report on Civil Affairs, submitted by the 
last military governor, Brig. Gen. Geo. W. Davis, U. S. V., to the Sec- 
retary of War on November 22, 1901, 34 but for their great and evident 
desire to enforce in Porto Rico whenever possible, not precisely a strictly 
military rule with all its unbearable severity, for which there was no 

33 "Indeed, the entire relation between the invaders and the invaded," says West- 
lake, op. cit., "so far as it may fall within the criminal deportment whether by the 
intrinsic nature of the acts done or in consequence of the regulations made by the 
invaders, may be considered as taken out of the territorial law and preferred to what 
is called martial law." 

84 House Doc. No. 2. 
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occasion, but the will of the people, as voiced by the leaders of Porto 
Rican public opinion and thought. 

7. THE SIGNING OF THE TREATY OF PARIS AND THE MILITARY REGIME 
FOLLOWING THE RATIFICATION OF THAT TREATY 

The commissioners who, pursuant to Article V of the Procotol of 
Washington, were to negotiate a treaty of peace upon the basis laid 
down in said procotol between the United States and Spain, being duly 
appointed by their respective governments, 35 met at Paris on the first 
of October, 1898, and, after prolonged negotiations extending over a 
period of more than two months, on matters referring to Porto Rico only 
in a few particulars, they agreed upon the terms of a treaty of peace, 
which is now known as the Treaty of Paris. 36 This treaty, which was 
signed at the said City of Paris on the 10th of December, 1898, contained, 
among others, the following stipulations: 

Article II 

Spain cedes to the United States the Island of Porto Rico and other 
islands now under Spanish sovereignty in the West Indies. * * * 

Article IX 

Spanish subjects, natives of the Peninsula, residing in the territory 
over which Spain by the present treaty relinquishes or cedes her sover- 
eignty, may remain in such territory or may remove therefrom, retain- 
ing in either event all their rights of property, including the right to sell 
or dispose of such property or of its proceeds; and they shall also have 

36 The peace commissioners or plenipotentiaries were as follows: 

For the United States: William R. Day, formerly Secretary of State, Cushman K. 
Davis, William P. Frye, and George Gray, Senators of the United States, and White- 
law Reid, formerly Minister Plenipotentiary of the United States to France, as 
commissioners, and John Bassett Moore, as Secretary; 

For Spain: Eugenio Montero Rios, President of the Senate, Buenaventura de 
Abarzuza, Senator, Jose' de Garnica, Associate Justice of the Supreme Court of Jus- 
tice, Deputy to the Cortes, Wenceslao Ramirez de Villa Urrutia, Minister Plenipo- 
tentiary to Belgium, and Rafael Cerero, General of Division, as Commissioners, and 
Emilio de Ojeda, as Secretary. Senate Doc. No. 62, pp. 16-19. 

36 For the protocols of the sessions of the peace commission and correspondence of 
the members thereof with their respective governments, see Senate Doc. No. 62, 
55th Cong., 3d Sess.; For. Rel. 1898, pp. 904 el seq., and Spanish Bed Book, 1898, Con- 
ferencia de Paris y Tratado de Paz de 10 de Diciembre de 1898, pp. 303 et seq. 
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the right to carry on their industry, commerce and professions, being 
subject in respect thereof to such laws as are applicable to other for- 
eigners. In case they remain in the territory they may preserve their 
allegiance to the Crown of Spain by making, before a court of record, 
within a year from the date of the exchange of ratifications of this 
treaty, a declaration of their decision to preserve such allegiance; in 
default of which declaration they shall be held to have renounced it and 
to have adopted the nationality of the territory in which they may re- 
side. 

The civil rights and political status of the native inhabitants of the 
territories hereby ceded to the United States shall be determined by the 
Congress. 

Article X 

The inhabitants of the territories over which Spain relinquishes or 
cedes her sovereignty shall be secured in the free exercise of their re- 
ligion. 

There were also provisions concerning various matters more or less 
affecting Porto Rico or individuals residing or having their homes in 
the island, in respect to their persons or property, and to property 
belonging to the public domain, as well as to judicial proceedings pend- 
ing at the time of the exchange of ratification of the treaty, rights of 
property secured by copyrights and patents acquired by Spaniards in 
Porto Rico, privileges extended to Spanish scientific, literary and 
artistic works, the establishment of Spanish consular offices and treat- 
ment of the merchant vessels of each government by the other in respect 
of port charges, etc. 

By Article XVII it was likewise stipulated that this treaty should be 
ratified by the President of the United States, by and with the advice 
and consent of the Senate thereof, and by her Majesty the Queen Regent 
of Spain, which was in accordance with the constitutional provisions of 
both countries; and that the ratifications should be exchanged at Wash- 
ington within six months from the date thereof, or earlier if possible. 37 

It is to be observed that by this last stipulation the negotiators, 
pursuant to Article V of the Protocol of Washington, made the opera- 

37 The English text of the treaty will be found in Compilation of Treaties in Force, 
1899, pp. 595 et seq.; also in Senate Doc. No. 62, supra, pp. 1 to 12, first part, and 
pp. 3 to 11, second part; and also in For. Rel. 1898, pp. 831-840. For the Spanish 
text see the Spanish Red Book, 1898, pp. 303-315: also Olivart, Tratados de Espana, 
XII, 461-472. 
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tion of the whole treaty to depend on the ratification and exchange of 
ratifications of said instrument at the time and place therein set forth 
and provided. So long as this was not accomplished, the status of the 
island and its inhabitants necessarily remained as before; for although 
the mere signing of the treaty had in fact an immense political signifi- 
cance and the exchange of ratifications, as a principle of international 
law, was to be considered as having a general retroactive effect, dating 
back to the time of such signing as respects the rights of the high con- 
tracting parties, the treaty itself did not become operative till the ex- 
change of ratifications, and consequently could not as yet have any 
legal effect whatever upon the island or its inhabitants. 38 It is, therefore, 
evident that the period of military occupation, starting with the with- 
drawal of the Spanish troops and government from Porto Rico, was not 
interrupted by the mere signature of the treaty, since it did not operate 
to alter the relations then existing between the United States and Porto 
Rico, although it did in reality make more probable than ever the forth- 
coming change originally contemplated by the Procotol of Washington. 39 

But after the treaty was ratified and its ratifications were exchanged 
at the City of Washington, which was accomplished on April 11, 1899, 
the whole situation changed, since by that solemn act the treaty became 
in full force and effect and all its provisions were rendered operative by 
its mere realization. On that date, although referring back to the time 
of signing, the cession of Porto Rico by Spain to the United States 
became an accomplished reality in law as well as in fact, and consequently 
the relations between the United States and Porto Rico entered into a 
new stage, 40 of which we shall speak hereafter. 

For the present we shall confine our discussion of the subject to a brief 
consideration of the general nature and character of the government 

38 United States v. D'Auterive, 10 How., 609; Haver v. Yaker, 9 Wall., 32; Hall, 
International Law, 4th ed., p. 349; Butler, Treaty Making Power of the United 
States, sec. 383; Crandall, Treaties, Their Making and Enforcement, pp. 213-214. 

39 Downes v. Bidwell, 182 U. S., 244. 

40 Ibid.; Dooley v. United States, supra. 

The ratification of the treaty was advised and consented to by the Senate of the 
United States on February 6, 1899, by a vote of 57 to 27, and the treaty itself was 
ratified by the President on February 7, 1899, and by Her Majesty the Queen Regent 
of Spain on March 19, 1899. Treaties in Force, 1899, p. 595; Olivart, supra, 474 
(note 1). 
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which followed the formal acquisition of Porto Rico by the United 
States. 

In the first place, it must be remembered that the government which 
was then existing in the island was founded upon the laws of war, and 
that as a strictly military government its powers were superior to all laws 
in force, and thus it could change, alter or abrogate any or all such laws 
in accordance with the peculiar military necessities that should arise. 

As one of the immediate effects of the Treaty of Paris was to put an 
end to the fictitious state of war which, in a technical sense, had endured 
in the island after the notification of the signing of the Protocol of Wash- 
ington to the commanders of the opposing forces, it would seem that the 
military rule which had been called into existence by the war became 
unjustifiable and unnecessary upon the exchange of ratifications of 
that treaty, especially so if it is taken into account that actual peace 
and order existed throughout the whole length and breadth of the island 
during all the time of the military occupation. 

It is not meant by this to suggest, however, that the government then 
subsisting in Porto Rico was to be considered as ceasing or being defunct 
from the moment that the Treaty of Paris became effective. On the 
contrary, as Congress, which upon the act of cession became the only 
power under the Constitution having authority to legislate for the newly 
acquired territory, had adjourned, after ratifying the treaty, without 
making the slightest provision for the future management or disposition 
of the island, a situation was created which, on account of its very 
anomalous features, imperatively demanded, that the same military 
regime be preserved and continued as a government de facto. Under 
the circumstances, there was no other alternative but the suppression of 
all authority, which would imply a state of lawlessness, of political dis- 
order, in a word, anarchy, and this, in the present state of the world, even 
the most cultured people could not afford to wish for or even to tolerate. 41 

As a matter of fact, this solution was nothing more than military force 
applied for the retention of the island until Congress should decide what 
disposition was to be made of it. This force carried with it authority, 
and since the commanding general in the island was without specific 
instructions to regulate his administration of civil affairs according to 
41 De Lima v. Bidwell, supra.; Dooley v. United States, supra. 
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any theory of the extension or denial to Porto Rico of the constitutional 
guarantees, 42 which were now the only ones that could protect the in- 
habitants against the misuse or abuse of powers, or restrict or control the 
governor in the exercise of an honest and sound judgment as to the 
advisability of changing, altering or annulling existing laws or creating 
new ones for the better protection of the civil population in their persons, 
properties and mutual relations, he proceeded to exercise the same 
functions as before, abolishing many laws and establishing others, 
among which may be mentioned, to the honor of General Davis, the 
institution in Porto Rico of that bulwark of American liberties, the writ 
of habeas corpus, and trial by jury in criminal cases. 

It is to be remarked, however, that while this government was in fact 
a mere continuation of the former, since there was no real change made 
in its organization, methods or appointments, and pro hac vice was to be 
considered as empowered to retain the direction, management and con- 
trol of public affairs, its powers extended only to the preservation of the 
established order of things until the proper and legitimate constitutional 
authority having jurisdiction of the matter, the Congress, should make 
such provision as it might consider proper and fit to the new conditions 
developed. 43 In a sense this government might be deemed to be an 
entirely new one. Although military in character, as the former, it was 
of a different nature from its predecessor. This new military regime was 
not international in its nature, as the reasons which prompted its estab- 
lishment were not such; it was rather a municipal affair, since its founda- 
tions were to be found, not in an international obligation, but rather in a 
constitutional necessity arising out of conditions purely internal in their 
nature, significance and scope. With the cessation of the war, the old 
government having lost its international nature, became, ipso facto, by 
virtue of the cession, a national institution, subject to all the limitations 
imposed upon its powers by the Constitution. As one of the immediate 
constitutional effects of the cession was to place the island directly under 
the exclusive legislative authority of Congress, it would seem to follow 
that, in the absence of urgent military necessity, the subsisting govern- 
ment was purely administrative in character, and had no legislative 

42 Report of the Military Governor, supra, p. 26. 

43 Raymond v. Thomas, 91 U. S., 712. 
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functions to perform either to enact new laws or to change existing ones. 
As an extension of the executive department of the central government, 
it was subordinate to the local laws in so far as they did not conflict 
with the political character, institutions and Constitution of the United 
States. 44 

The question as to whether or not the military governor went beyond 
his power in legislative matters would seem to be of no consequence 
whatever at this late day, especially if we take into consideration the 
fact that Congress finally, a year and a day afterwards, October 12, 1900, 
passed a law to "temporarily provide revenues and a civil government 
for Porto Rico, and for other purposes," in which there was a provision 
to the effect that the laws and ordinances of the island then in force 
should continue in full force and effect, except as altered, amended or 
modified in the Act itself, or as altered or modified by military orders 
and decrees in force when the said Act should take effect, and so far as 
the same were not inconsistent or in conflict with the statutory laws of 
the United States not locally inapplicable, or the provisions thereof, until 
altered, amended or repealed by the legislative authority thereinafter 
provided for Porto Rico by Act of the Congress of the United States. 45 

It would seem, as stated by General Davis in his report on civil affairs 
in Porto Rico, 46 that the military commanders in legislating upon local 
affairs, during the whole period of military government in Porto Rico, 
correctly interpreted the wishes of the President; moreover, as may be 
collected from the law above referred to, all the military orders of a 
legislative character were approved and confirmed by Congress and 
incorporated into the laws of Porto Rico until repealed or modified by 
the local legislature. Some of these orders have been, of course, altered, 
modified or abrogated by that body, but there are still many which form 
part of those laws, which is certainly the highest tribute that could be 
paid to their wisdom, fairness and justice. 

Although the report of General Davis on civil affairs in Porto Rico 
does not seem to make any particular attempt to show how the Porto 

44 Chicago, Rock Island and Pacific Railway Company v. Glinn, 114 U. S., 542; 
Strother v. Lucas, 12 Pet., 410; De Lima v. Bidwell, supra; Downes v. Bidwell, 
182 U. S., 288. 

46 U. S. Stat, at Large, Vol. 31, p. 77. 

46 Report of the Military Governor, supra, p. 27. 
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Ricans contributed to the magnificent success of the government of 
Porto Rico during the whole military regime, from a careful perusal of 
that report it may be fairly collected that their contribution was not 
small or unimportant; on the contrary, their efficiency and reliability 
may be held in many cases to have been the most valuable source of help 
and assistance, not only as subordinate public servants, but as co- 
workers with the administration on account of their recognized ability 
and knowledge of local affairs, conditions and aspirations. Quite apart 
from the writer's remarks, although founded as they are on his own pri- 
vate observation, and judging merely from the testimony of persons 
intimately connected with that government, as well as those who may 
have any real opportunity to form an honest and unprejudiced opinion 
about Porto Ricans generally, it will be found that they certainly are 
deserving of a large participation in the honor of promoting the success 
of the government, not merely for their special contribution in govern- 
mental matters, but also and more especially for their unimpeachable 
devotion to a faithful discharge of their obligations and duties, whether 
in high official positions of trust or in the plain status of mere law- 
abiding citizens. 

Pedro Cap6-Rodriguez. 



(To be concluded in the next number.) 



